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A. IDENTITY OF THE PETITIONER 

 Pursuant to RAP 13.4, Petitioner Paul Martinez asks 

this Court to accept review of the opinion of the Court of 

Appeals in State v. Martinez, 79539-2. 

B. ISSUES PRESENTED 

 The Sixth and Fourteenth Amendment do not allow a 

court to impose an exceptional sentence above the standard 

range unless a jury determines all necessary facts beyond a 

reasonable doubt. A Washington court may only impose an 

exceptional sentence where the state proves an aggravating 

factor beyond a reasonable doubt, a court determines there 

are substantial and compelling reasons for an exceptional 

sentence, and enters findings of fact detailing its decision. 

Does the determination of substantial and compelling reasons 

by the court violate the Sixth and Fourteenth Amendment as 

explained in Hurst v. Florida,   U.S.   , 136 S. Ct. 616, 621, 

193 L. Ed. 2d 504 (2016)? 
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C. STATEMENT OF THE CASE 

 Paul Martinez called police and confessed to his crime 

shortly after shooting his ex-wife. Following his arrest he 

gave a more detailed confession. Within months he pleaded 

guilty as charged to second degree murder with an 

aggravating factor that the crime was committed within sight 

of sound of his and his ex-wife’s children. 

 At sentencing, Mr. Martinez asked the court to impose 

a standard range sentence of more than 15 ears. CP 83-84. 

Instead, the Court imposed a sentence of 26 years, well above 

the standard range. CP 110.   

D. ARGUMENT 

A judge’s factual determination that 

aggravating factors are substantial and 

compelling reasons for imposing an 

exceptional sentence violated Mr. 

Martinez’s rights to trial by jury and proof 

beyond a reasonable doubt. 

 

The constitutional rights to due process and trial by 

jury guarantee a jury finding beyond a reasonable doubt for 

every fact essential to punishment, regardless of whether the 

fact is labeled an element or a sentencing factor. Hurst, 136 S. 
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Ct. at 621; U.S. Const. amend. VI, XIV; Const. Art. I, §§ 21, 

22. The State must submit to a jury any fact upon which it 

seeks to increase punishment. Alleyne v. United States, 570 

U.S. 99, 103, 133 S. Ct. 2151, 186 L.Ed.2d 314 (2013); State v. 

Dyson, 189 Wn. App. 215, 225, 360 P.3d 25 (2015).   

“A fact can also become an element of the crime because 

of the consequences of its proof.” State v. Goss, 186 Wn.2d 

372, 378, 378 P.3d 154 (2016). And facts that “increase the 

prescribed range of penalties to which a criminal defendant is 

exposed’ are elements of the crime.” Id. (quoting inter alia 

Alleyne, 570 U.S. at 111). 

To impose an exceptional sentence above the standard 

range, the jury must find the existence of a statutorily 

authorized aggravating factor beyond a reasonable doubt. 

RCW 9.94A.535; RCW 9.94A.537. 

But the jury’s finding is advisory. It does not, in itself, 

authorize increased punishment. Instead, the court is 

required to additionally “consider[ ] the purposes” of the SRA 

and to find the aggravating factor constitutes “substantial 
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and compelling reasons justifying an exceptional sentence.” 

RCW 9.94A.535; RCW 9.94A.537(6).  

 For a court to find substantial and compelling reasons 

justify an exceptional sentence, it must “take into account 

factors other than those which are necessarily considered in 

computing the presumptive range for the offense.” State v. 

Fisher, 108 Wn.2d 419, 423, 739 P.2d 683 (1987) (quoting 

State v. Nordby, 106 Wn.2d 514, 518, 723 P.2d 1117 (1986)). 

This determination rests on reviewing the purposes of the 

SRA, determining an exceptional sentence is consistent with 

its purposes, and assessing the strength of the State’s case to 

decide whether an exceptional sentence is in the interest of 

justice. See State v. Hyder, 159 Wn. App. 234, 263, 244 P.3d 

454 (2011). 

 Courts have labelled the determination that substantial 

and compelling reasons justify an exceptional sentence as a 

legal question. See e.g., State v. Sulieman, 158 Wn.2d 280, 

290-91, 143 P.3d 795 (2006); State v. Hughes, 154 Wn.2d 118, 

137 P.3d 192 (2005). But this characterization is incorrect. 
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The court’s decision weighs factual issues and no legal 

standard controls. As one observer noted, “trial courts remain 

free to liberally fashion vague substantial and compelling 

reasons in an unstructured ad-hoc fashion.” Darren Wu, 

Exceptional Discretion in Exceptional Criminal Sentences in 

Washington, 29 Gonz. L. Rev. 599, 603 (1994). The court 

subjectively compares the case or its perception of the gravity 

of the aggravating factors to decide whether to increase 

punishment beyond the standard range.  

 Moreover, the statute requires the court enter findings 

of fact detailing its decision. RCW 9.94A.535. Plainly the 

legislature intends the court to make some factual 

determination when it decides an exceptional sentence is 

appropriate. 

 In Hurst, the Supreme Court ruled that Florida’s death 

penalty procedure violated the Sixth Amendment because the 

jury’s findings of aggravating factors were advisory. 136 S. Ct. 

at 620-21. The judge retained authority to weigh the jury’s 

recommendation and could impose the death penalty only 
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with its own additional fact-based determination. Id. at 621-

22. 

 Similarly, the court must find substantial and 

compelling reasons to impose an exceptional sentence, under 

RCW 9.94A.535 and RCW 9.94A.537, which constitutes a 

mandatory fact-based judicial determination in addition to 

the jury’s finding an aggravating factor exists. If the 

Legislature was merely according discretion to deny an 

exceptional sentence after the jury finds aggravating 

circumstances, it would have said so. Instead, the statute 

requires the judge to make the additional determination that 

substantial and compelling reasons justify the increased 

sentence, which is at least a mixed question of fact and law. 

This factual question must be found by a jury because it 

authorizes increased punishment. Hurst, 136 S. Ct. at 622.  

Although it controls the question, the Court of Appeals 

opinion never even mention’s Hurst. The Court does not 

explain why Hurst does not apply. The Court never 
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differentiates RCW 9.94A.535 from the Florida statue. In fact, 

they are in all important respects the same. 

The State has argued Mr. Martinez’s guilty plea 

stipulated to all facts necessary to permit the imposition of an 

exceptional sentence. Brief of Respondent at 4. However, Mr. 

Martinez stipulated there were facts sufficient to support an 

aggravating factor. That, however, is not a sufficient basis to 

permit the imposition of an exceptional sentence. Indeed, the 

stipulation specifically recognized the court would need to 

determine whether those stipulated facts established a 

substantial and compelling basis to impose an exceptional 

sentence. That is what RCW 9.94A.535 and RCW 

9.94A.537(6).  

Mr. Martinez never stipulated to that finding. Indeed, 

it is debatable whether those statutes would even permit such 

a stipulation to remove that obligation form the court. But at 

the same time it is clear that additional finding by the court 

violates Mr. Martinez’s Sixth Amendment right. 
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 In the absence of any waiver by Mr. Martinez, the lack 

of a jury finding requires reversal of the exceptional sentence. 

Alleyne, 570 U.S. at 117.  

E. CONCLUSION 

 Mr. Martinez’s sentence is unconstitutional. The Court 

of Appeals’ failure to follow the Supreme Court’s opinions in 

Alleyne and Hurst warrants review by this Court. 

 Respectfully submitted this 2nd day of September, 2020.  

  
Gregory C. Link – 25228 

Attorney for Petitioner 

Washington Appellate Project 

greg@washapp.org  

mailto:greg@washapp.org
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 HAZELRIGG, J. — Paul Martinez entered a guilty plea to the charge of second 

degree murder and admitted the aggravating circumstance that the crime was a 

domestic violence offense committed within sight and sound of his and the victim’s 

minor children.  He seeks reversal of his exceptional sentence, arguing that the 

court erred in determining as a matter of law that substantial and compelling 

reasons existed to justify the exceptional sentence and failed to enter sufficient 

written findings and conclusions.  We disagree and affirm the exceptional 

sentence. 

 The State concedes that the trial court improperly imposed interest on 

Martinez’s legal financial obligations.  We accept the State’s concession and 

remand to strike the interest on Martinez’s non-restitution legal financial 

obligations. 
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FACTS 

Paul Martinez shot and killed his estranged wife, Holly Martinez.  Martinez 

entered a plea of guilty to the charge of aggravated domestic violence second 

degree murder with a firearm allegation.  He admitted the aggravating 

circumstances that he was armed with a firearm and that the crime was committed 

within sight and sound of their children under the age of 18.  In the plea agreement 

filed with the court, Martinez stipulated that the facts as outlined in the affidavit of 

probable cause existed beyond a reasonable doubt and provided a legal basis for 

an exceptional sentence above the standard range.  He agreed that the court could 

consider those facts when deciding whether there were substantial and compelling 

reasons to sentence him outside the standard range.  This section of the 

agreement also contained a handwritten addition stating that “[t]he defense agrees 

a legal [and] factual basis exists but will be requesting a sentence of 183 months.”  

In exchange, the State agreed not to file the charge of aggravated domestic 

violence first degree murder with a firearm against Martinez. 

The State recommended an exceptional sentence of 312 months 

confinement.  Martinez disagreed with the State’s recommendation and requested 

a sentence at the low end of the standard range.  The court found that substantial 

and compelling reasons existed that justified an exceptional sentence above the 

standard sentencing range.  The court noted that the aggravating factors were 

stipulated by Martinez and were found by the court after Martinez waived his right 

to a jury trial.  The court entered separate findings of fact and conclusions of law 

in which the court found that “[t]his crime was aggravated by the following 
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circumstance: This offense involved domestic violence, as defined by RCW 

10.99.020, and it occurred within the sight or sound of the victim’s or the offender’s 

minor children under the age of eighteen years.”  The court also listed the following 

conclusion of law: “In consideration of the purpose of the Sentencing Reform Act, 

RCW 9.94A. et seq., substantial and compelling reasons exist to impose an 

exceptional sentence above the standard range.”  Martinez was sentenced to 312 

months imprisonment, including a 60 month firearm enhancement. 

Martinez was ordered to pay a $500 victim assessment, $100 biological 

sample fee, and restitution in an amount to be determined.  The court ordered that 

the legal financial obligations imposed “shall bear interest from the date of the 

judgment until payment in full, at the rate applicable to civil judgments.”  Martinez 

appealed. 

 
ANALYSIS 

I. Exceptional Sentence 

 Martinez contends that the trial court erred in imposing an exceptional 

sentence.  “Other than the fact of a prior conviction, any fact that increases the 

penalty for a crime beyond the prescribed statutory maximum must be submitted 

to a jury[ ] and proved beyond a reasonable doubt.”  Apprendi v. New Jersey, 530 

U.S. 466, 490, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000).  The statutory maximum 

is the maximum sentence a judge may impose solely on the basis of facts found 

by a jury or admitted by the defendant; that is, without making any additional 

findings.  Blakely v. Washington, 542 U.S. 296, 303–04, 124 S. Ct. 2531, 159 L. 

Ed. 2d 403 (2004).  “[A] jury need not find facts supporting an exceptional sentence 
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when a defendant pleads guilty and stipulates to the relevant facts.”  State v. 

Ermels, 156 Wn.2d 528, 537, 131 P.3d 229 (2006). 

 Once the facts supporting aggravating circumstances are established, the 

court may impose an exceptional sentence if it determines, considering the 

purposes of the Sentencing Reform Act (SRA),1 “that the facts found are 

substantial and compelling reasons justifying an exceptional sentence.” RCW 

9.94A.537(6).  The purposes of the SRA are described in statute: 

 The purpose of this chapter is to make the criminal justice 
system accountable to the public by developing a system for the 
sentencing of felony offenders which structures, but does not 
eliminate, discretionary decisions affecting sentences, and to: 
 (1) Ensure that the punishment for a criminal offense is 

proportionate to the seriousness of the offense and the offender’s 
criminal history; 

 (2) Promote respect for the law by providing punishment which is 
just; 

 (3) Be commensurate with the punishment imposed on others 
committing similar offenses; 

 (4) Protect the public; 
 (5) Offer the offender an opportunity to improve himself or herself; 
 (6) Make frugal use of the state’s and local governments’ 

resources; and 
 (7) Reduce the risk of reoffending by offenders in the community. 
 

RCW 9.94A.010.  “Whenever a sentence outside the standard sentence range is 

imposed, the court shall set forth the reasons for its decision in written findings of 

fact and conclusions of law.”  RCW 9.94A.535.  Appellate courts review de novo 

whether a trial court’s reasons for imposing an exceptional sentence meet the 

requirements of the SRA.  State v. Friedlund, 182 Wn.2d 388, 394, 341 P.3d 280 

(2015). 

                                            
1 Chap. 9.94A RCW. 
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 Martinez first contends that the court’s determination of whether the facts 

are substantial and compelling reasons justifying an exceptional sentence is a 

factual rather than legal question.  Therefore, he argues, the court violated his 

constitutional rights to due process and trial by jury when it made this factual 

determination.  However, as Martinez acknowledges, the Washington Supreme 

Court has specifically stated that this is a legal issue.  See, e.g., State v. Suleiman, 

158 Wn.2d 280, 290–91, 291 n.3, 143 P.3d 795 (2006) (“The trial judge was left 

only with the legal conclusion of whether the facts alleged and found were 

sufficiently substantial and compelling to warrant an exceptional sentence. . . . 

[T]he question of whether the found factors are sufficiently substantial and 

compelling is a matter of law.”)  We are bound to follow directly controlling authority 

of the Supreme Court.  State v. Gore, 101 Wn.2d 481, 487, 681 P.2d 227 (1984).  

We cannot accept Martinez’s invitation to disregard this authority.2 

 Martinez also argues that the trial court failed to enter sufficient findings of 

fact and conclusions of law detailing its reasons for imposing an exceptional 

sentence.  He complains that the court’s findings of fact listed only the aggravating 

factor admitted by Martinez in his guilty plea and were “silent as to any additional 

factual considerations.”  However, the underlying factual bases for an aggravating 

factor must be determined by a jury or admitted by the defendant.  Suleiman, 158 

Wn.2d at 290. The addition of factual findings beyond the facts admitted by 

Martinez would run the risk of offending Blakely v. Washington, 542 U.S. 296.  See 

                                            
2 The State responds that this claim is barred by the doctrine of invited error because 

Martinez expressly agreed that the facts of his case supported an exceptional sentence in the plea 
agreement. Because Martinez’s argument is directly controverted by controlling precedent, we 
assume without deciding that this issue is not barred. 
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State v. Perry, 6 Wn. App. 2d 544, 557, 431 P.3d 543 (2018) (finding that the trial 

court erred in making findings of fact beyond those made by the jury to support the 

exceptional sentence).  The court did not err in limiting its factual findings to the 

facts admitted by Martinez in his guilty plea. 

 Martinez further contends that the written conclusions are deficient because 

the court did not explain its reasoning for concluding that an exceptional sentence 

was justified.  This claim is also without merit.  Martinez argues that the court did 

not identify the reasons that it found to be substantial and compelling to justify the 

exceptional sentence, but the reasons are identified in the finding of fact: Martinez 

committed a domestic violence offense within sight or sound of his minor children.   

 He argues without citation to authority that “[c]ertainly, the finding of an 

aggravating factor by itself is not a basis to impose an exceptional sentence.”  This 

statement does not appear to be an accurate assessment of the law.  The SRA 

sets out “an exclusive list of factors that can support a sentence above the standard 

range” if the facts are properly established.  RCW 9.94A.535(3).  When the 

relevant facts underlying one of these factors are established, the court is 

authorized to impose an exceptional sentence.  See State v. Duncalf, 177 Wn.2d 

289, 296, 300 P.3d 352 (2013) (“[The jury] found this aggravating factor [listed in 

RCW 9.94A.535(3)(y)] beyond a reasonable doubt.  This was the only finding 

required to authorize the trial court’s imposition of the exceptional sentence.”); 

State v. Mutch, 171 Wn.2d 646, 661, 254 P.3d 803 (2011) (“[T]he legislature 

specifically stated that a high offender score that results in current offenses going 

unpunished in a reason justifying an exceptional sentence. RCW 9.94A.535(2)(c).  
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The trial court made a written finding that the defendant’s high offender score will 

result in current offenses going unpunished.  This is a written finding of a 

substantial and compelling factor, justifying an exceptional sentence, in 

satisfaction of RCW 9.94A.535.”).  One enumerated factor in the statute is that 

“[t]he current offense involved domestic violence, as defined in RCW 10.99.020, . 

. . and . . . [t]he offense occurred within sight or sound of the victim’s or the 

offender’s minor children under the age of eighteen years.”  RCW 

9.94A.535(3)(h)(ii). 

 Here, the facts establishing this factor were admitted by Martinez in his 

statement set out in the guilty plea and, in the plea agreement, he concurred that 

they provided a sufficient legal and factual basis.  The legislature has determined 

that this aggravating factor can support an exceptional sentence.  Martinez’s 

argument that the findings do not state that the court considered the purposes of 

the SRA in determining that an exceptional sentence was warranted is also 

baseless.  The court explicitly noted that it found substantial and compelling 

reasons to impose the exceptional sentence “[i]n consideration of the purpose of 

the Sentencing Reform Act.”  The written findings and conclusions were sufficient, 

and the court did not err in concluding that substantial and compelling reasons 

existed to impose an exceptional sentence. 

 
II. Legal Financial Obligations 

 Martinez also contends that the trial court improperly imposed interest 

accruing from the date of sentencing on his legal financial obligations.  The State 
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concedes that the provision imposing interest on non-restitution financial 

obligations should be stricken. 

 The statute governing interest on judgments states that, “[a]s of June 7, 

2018, no interest shall accrue on nonrestitution legal financial obligations.”  RCW 

10.82.090(1).  We accept the State’s concession that the provision was imposed 

in error and remand to strike the language imposing interest on Martinez’s non-

restitution legal financial obligations. 

 
III. Statement of Additional Grounds for Review 

 In a statement of additional grounds for review, Martinez raises claims of 

governmental misconduct, ineffective assistance of counsel, and “suppression of 

discovery” regarding potentially mitigating evidence.  When such a pro se 

statement is submitted, we consider only those issues that adequately inform us 

of the nature and occurrence of the alleged errors.  State v. Calvin, 176 Wn. App. 

1, 26, 316 P.3d 496 (2013).  Additionally, “issues that involve facts or evidence not 

in the record are properly raised through a personal restraint petition, not a 

statement of additional grounds.”  Id. 

 Martinez claims that he received ineffective assistance of counsel because 

his attorney failed to object when the children’s temporary guardian and the lead 

detective addressed the court at sentencing.  To sustain a claim of ineffective 

assistance, a defendant must show that counsel’s performance was objectively 

deficient and resulted in prejudice.  State v. Emery, 174 Wn.2d 741, 755, 278 P.3d 

653 (2012).  By statute, “[t]he court shall . . . allow arguments from the prosecutor, 

the defense counsel, the offender, the victim, the survivor of the victim, or a 
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representative of the victim or survivor, and an investigative law enforcement 

officer as to the sentence to be imposed” at the sentencing hearing.  RCW 

9.94A.500.  Martinez’s counsel did not perform deficiently in failing to object to 

statements permitted by statute. 

 Martinez also contends that he received ineffective assistance when his 

attorney presented a different argument at sentencing than the one they had 

previously discussed and that he was denied a psychiatric evaluation.  He argues 

that the State committed prosecutorial misconduct in its argument and use of 

evidence at sentencing and that the lead detective failed to conduct a fair and 

impartial investigation.  Finally, he claims that relevant mitigating evidence was not 

considered.  To the extent that we are able to discern the nature of Martinez’s 

additional claims, the issues appear to involve matters outside the record before 

us.  Accordingly, we decline to consider these claims. 

 Affirmed in part and remanded to strike the interest on non-restitution legal 

financial obligations. 

 
 
 
        
 
WE CONCUR: 
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